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Companies’ Creditors Arrangement Act (R.S.C., 1985, c. C-36)

Restriction — pension plan

6(6) If the company participates in a prescribed pension plan for the benefit of its employees,
the court may sanction a compromise or an arrangement in respect of the company only if

(a) the compromise or arrangement provides for payment of the following amounts that are
unpaid to the fund established for the purpose of the pension plan:

(i) an amount equal to the sum of all amounts that were deducted from the
employees’ remuneration for payment to the fund,

(ii) if the prescribed pension plan is regulated by an Act of Parliament,

(A) an amount equal to the normal cost, within the meaning of subsection 2(1)
of the Pension Benefits Standards Regulations, 1985, that was required to be
paid by the employer to the fund, and

(B) an amount equal to the sum of all amounts that were required to be paid
by the employer to the fund under a defined contribution provision, within the
meaning of subsection 2(1) of the Pension Benefits Standards Act, 1985,

(C) an amount equal to the sum of all amounts that were required to be paid
by the employer to the administrator of a pooled registered pension plan, as
defined in subsection 2(1) of the Pooled Registered Pension Plans Act, and

(iii) in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would be the normal cost, within the
meaning of subsection 2(1) of the Pension Benefits Standards Regulations,
1985, that the employer would be required to pay to the fund if the prescribed
plan were regulated by an Act of Parliament, and

(B) an amount equal to the sum of all amounts that would have been required
to be paid by the employer to the fund under a defined contribution provision,
within the meaning of subsection 2(1) of the Pension Benefits Standards Act,
1985, if the prescribed plan were regulated by an Act of Parliament,

(C) an amount equal to the sum of all amounts that would have been required
to be paid by the employer in respect of a prescribed plan, if it were regulated
by the Pooled Registered Pension Plans Act; and

(b) the court is satisfied that the company can and will make the payments as required under
paragraph (a).

Interim financing

11.2 (1) On application by a debtor company and on notice to the secured creditors who are
likely to be affected by the security or charge, a court may make an order declaring that all or



part of the company’s property is subject to a security or charge — in an amount that the
court considers appropriate — in favour of a person specified in the order who agrees to lend
to the company an amount approved by the court as being required by the company, having
regard to its cash-flow statement. The security or charge may not secure an obligation that
exists before the order is made.

Priority — secured creditors

(2) The court may order that the security or charge rank in priority over the claim of any
secured creditor of the company.

Priority — other orders

(3) The court may order that the security or charge rank in priority over any security or
charge arising from a previous order made under subsection (1) only with the consent of the
person in whose favour the previous order was made.

Factors to be considered

(4) In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the company is expected to be subject to proceedings
under this Act;

(b) how the company’s business and financial affairs are to be managed during the
proceedings;

(c) whether the company’s management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company;

(e) the nature and value of the company’s property;

(f) whether any creditor would be materially prejudiced as a result of the security or
charge; and

(g) the monitor’s report referred to in paragraph 23(1)(b), if any.

Assignment of agreements

11.3 (1) On application by a debtor company and on notice to every party to an agreement
and the monitor, the court may make an order assigning the rights and obligations of the
company under the agreement to any person who is specified by the court and agrees to the
assignment.

Exceptions

(2) Subsection (1) does not apply in respect of rights and obligations that are not assignable
by reason of their nature or that arise under



(a) an agreement entered into on or after the day on which proceedings commence
under this Act;

(b) an eligible financial contract; or

(c) a collective agreement.

Factors to be considered

(3) In deciding whether to make the order, the court is to consider, among other things,

(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would
be able to perform the obligations; and

(c) whether it would be appropriate to assign the rights and obligations to that person.

Restriction

(4) The court may not make the order unless it is satisfied that all monetary defaults in
relation to the agreement — other than those arising by reason only of the company’s
insolvency, the commencement of proceedings under this Act or the company’s failure to
perform a non-monetary obligation — will be remedied on or before the day fixed by the
court.

Copy of order

(5) The applicant is to send a copy of the order to every party to the agreement.

Monitors

Duties and functions

23 (1) The monitor shall

(a) except as otherwise ordered by the court, when an order is made on the initial
application in respect of a debtor company,

(i) publish, without delay after the order is made, once a week for two
consecutive weeks, or as otherwise directed by the court, in one or more
newspapers in Canada specified by the court, a notice containing the
prescribed information, and

(ii) within five days after the day on which the order is made,

(A) make the order publicly available in the prescribed manner,



(B) send, in the prescribed manner, a notice to every known creditor
who has a claim against the company of more than $1,000 advising
them that the order is publicly available, and

(C) prepare a list, showing the names and addresses of those creditors
and the estimated amounts of those claims, and make it publicly
available in the prescribed manner;

(b) review the company’s cash-flow statement as to its reasonableness and file a
report with the court on the monitor’s findings;

(c) make, or cause to be made, any appraisal or investigation the monitor considers
necessary to determine with reasonable accuracy the state of the company’s business
and financial affairs and the cause of its financial difficulties or insolvency and file a
report with the court on the monitor’s findings;

(d) file a report with the court on the state of the company’s business and financial
affairs — containing the prescribed information, if any —

(i) without delay after ascertaining a material adverse change in the
company’s projected cash-flow or financial circumstances,

(ii) not later than 45 days, or any longer period that the court may specify,
after the day on which each of the company’s fiscal quarters ends, and

(iii) at any other time that the court may order;

(d.1) file a report with the court on the state of the company’s business and financial
affairs — containing the monitor’s opinion as to the reasonableness of a decision, if
any, to include in a compromise or arrangement a provision that sections 38 and 95 to
101 of the Bankruptcy and Insolvency Act do not apply in respect of the compromise
or arrangement and containing the prescribed information, if any — at least seven
days before the day on which the meeting of creditors referred to in section 4 or 5 is
to be held;

(e) advise the company’s creditors of the filing of the report referred to in any of
paragraphs (b) to (d.1);

(f) file with the Superintendent of Bankruptcy, in the prescribed manner and at the
prescribed time, a copy of the documents specified in the regulations;

(f.1) for the purpose of defraying the expenses of the Superintendent of Bankruptcy
incurred in performing his or her functions under this Act, pay the prescribed levy at
the prescribed time to the Superintendent for deposit with the Receiver General;

(g) attend court proceedings held under this Act that relate to the company, and
meetings of the company’s creditors, if the monitor considers that his or her
attendance is necessary for the fulfilment of his or her duties or functions;



(h) if the monitor is of the opinion that it would be more beneficial to the company’s
creditors if proceedings in respect of the company were taken under the Bankruptcy
and Insolvency Act, so advise the court without delay after coming to that opinion;

(i) advise the court on the reasonableness and fairness of any compromise or
arrangement that is proposed between the company and its creditors;

(j) make the prescribed documents publicly available in the prescribed manner and at
the prescribed time and provide the company’s creditors with information as to how
they may access those documents; and

(k) carry out any other functions in relation to the company that the court may direct.

Monitor not liable

(2) If the monitor acts in good faith and takes reasonable care in preparing the report referred
to in any of paragraphs (1)(b) to (d.1), the monitor is not liable for loss or damage to any
person resulting from that person’s reliance on the report.
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Supplemental Pension Plans Act, chapter R-15.1

49. Until contributions and accrued interest are paid into the pension fund or to the insurer,
they are deemed to be held in trust by the employer, whether or not the latter has kept them
separate from his property.

264. Unless otherwise provided by law, the following amounts or contributions are
unassignable and unseizable:
all contributions paid or payable into the pension fund or to the insurer, with accrued interest;
all amounts refunded or pension benefits paid under a pension plan or this Act;
all amounts awarded to the spouse of a member following partition or any other transfer of
benefits effected pursuant to Chapter VIII, with accrued interest, and the benefits deriving
from such amounts.

Except as far as they derive from additional voluntary contributions or represent a portion of
the surplus assets allocated after termination of the plan, any of the above-mentioned
amounts that have been transferred to a pension plan contemplated by section 98, with
accrued interest, any refunds of and benefits resulting from such amounts, and any pension or
payment having replaced a pension pursuant to section 92 are also unassignable and
unseizable.
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Pension Benefits Act, 1997, SNL 1996 Chapter P-4.01

Amounts to be held in trust

32. (1) An employer or a participating employer in a multi-employer plan shall ensure, with
respect to a pension plan, that the money in the pension fund; an amount equal to the
aggregate ofthe normal actuarial cost, and any special payments prescribed by the
regulations, that have accrued to date; and all amounts deducted by the employer from the
member's remuneration, and other amounts due under the plan from the employer that have
not been remitted to the pension fund are kept separate and apart from the employer's own
money, and shall be considered to hold the amounts referred to in paragraphs (a) to (c) in
trust for members, former members, and other persons with an entitlement under the plan.

(2) In the event of a liquidation, assignment or bankruptcy of an employer, an amount equal
to the amount that under subsection (1) is considered to be held in trust shall be considered to
be separate from and form no part of the estate in liquidation, assignment or bankruptcy,
whether or not that amount has in fact been kept separate and apart from the employer's own
money or from the assets of the estate.

Where a pension plan is terminated in whole or in part, an employer who is required to pay
contributions to the pension fund shall hold in trust for the member or former member or
other person with an entitlement under the plan an amount of money equal to employer
contributions due under the plan to the date of termination.

An administrator of a pension plan has a lien and charge on the assets of the employer in an
amount equal to the amount required to be held in trust under subsections (1) and (3).

Termination payments

61. (1) On termination of a pension plan, the employer shall pay into the pension fund all
amounts that would otherwise have been required to be paid to meet the requirements
prescribed by the regulations for solvency, including an amount equal to the aggregate of the
normal actuarial cost, and special payments prescribed by the regulations, that have accrued
to the date of termination; and all amounts deducted by the employer from members'
remuneration, and other amounts due to the pension fund from the employer that have not
been remitted to the pension fund at the date of termination.

(2) Where, on the termination, after April 1, 2008 , of a pension plan, other than a multi-
employer pension plan, the assets in the pension fund are less than the value of the benefits
provided under the plan, the employer shall, as prescribed by the regulations, make the
payments into the pension fund, in addition to the payments required under subsection (1),
that are necessary to fund the benefits provided under the plan.
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Pension Benefits Standards Act, 1985, R.S.C., 1985, c. 32 (2nd Supp.)

Amounts to be held in trust

8 (1) An employer shall ensure, with respect to its pension plan, that the following amounts
are kept separate and apart from the employer’s own moneys, and the employer is deemed to
hold the amounts referred to in paragraphs (a) to (c) in trust for members of the pension plan,
former members, and any other persons entitled to pension benefits under the plan:

(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that have accrued to
date:

(i) the prescribed payments, and

(ii) the payments that are required to be made under a workout agreement; and

(c) all of the following amounts that have not been remitted to the pension fund:

(i) amounts deducted by the employer from members’ remuneration, and

(ii) other amounts due to the pension fund from the employer, including any
amounts that are required to be paid under subsection 9.14(2) or 29(6).

Where bankruptcy, etc., of employer

(2) In the event of any liquidation, assignment or bankruptcy of an employer, an amount
equal to the amount that by subsection (1) is deemed to be held in trust shall be deemed to be
separate from and form no part of the estate in liquidation, assignment or bankruptcy,
whether or not that amount has in fact been kept separate and apart from the employer’s own
moneys or from the assets of the estate.

Termination and Winding-up of Pension Plans

Payments by employer to meet solvency requirements

29(6) If the whole of a pension plan is terminated, the employer shall, without delay, pay into
the pension fund all amounts that would otherwise have been required to be paid to meet the
prescribed tests and standards for solvency referred to in subsection 9(1) and, without
limiting the generality of the foregoing, the employer shall pay into the pension fund

(a) an amount equal to the normal cost that has accrued to the date of the termination;

(b) the amounts of any prescribed special payments that are due on termination or
would otherwise have become due between the date of the termination and the end of
the plan year in which the pension plan is terminated;



(c) the amounts of payments that are required to be made under a workout agreement
that are due on termination or would otherwise have become due between the date of
the termination and the end of the plan year in which the pension plan is terminated;

(d) all of the following amounts that have not been remitted to the pension fund at the
date of the termination:

(i) the amounts deducted by the employer from members’ remuneration, and

(ii) other amounts due to the pension fund from the employer; and

(e) the amounts of all of the payments that are required to be made under subsection
9.14(2).

Payment by employer of pension benefits

(6.1) If the whole of a pension plan that is not a negotiated contribution plan is terminated,
the employer shall pay into the pension fund, in accordance with the regulations, the amount
— calculated periodically in accordance with the regulations — that is required to ensure that
any obligation of the plan with respect to pension benefits, as they are determined on the date
of the termination, is satisfied.

Application of subsection 8(1)

(6.2) Subsection 8(1) does not apply in respect of the amount that the employer is required to
pay into the pension fund under subsection (6.1). However, it applies in respect of any
payments that are due and that have not been paid into the pension fund in accordance with
the regulations made for the purposes of subsection (6.1).

Overpayment

(6.3) If, on the winding-up of the pension plan, there remains in the pension fund an amount
that is more than the amount required to permit the plan to satisfy all obligations with respect
to pension benefits as they are determined on the date of termination, the portion of the
remaining amount that is, according to the regulations, attributable to the payments made
under subsection (6.1) does not constitute a surplus and, subject to subsection (7), is to revert
to the benefit of the employer.

Winding-up or bankruptcy

(6.4) On the winding-up of the pension plan or the liquidation, assignment or bankruptcy of
the employer, the amount required to permit the plan to satisfy any obligations with respect
to pension benefits as they are determined on the date of termination is payable immediately.

Application of subsection 8(1)

(6.5) Subsection 8(1) does not apply in respect of the amount that the employer is required to
pay into the pension fund under subsection (6.4). However, it applies in respect of any
payments that have accrued before the date of the winding-up, liquidation, assignment or



bankruptcy and that have not been remitted to the fund in accordance with the regulations
made for the purposes of subsection (6.1).
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Civil Code of Quebec, chapter CCQ-1991

1262. A trust is established by contract, whether by onerous or gratuitous title, by will or, in
certain cases, by law. Where authorized by law, it may also be established by judgment.

2644. The property of a debtor is charged with the performance of his obligations and is the
common pledge of his creditors.

2647. The legal causes of preference are prior claims and hypothecs.

3079. Where legitimate and manifestly preponderant interests so require, effect may be given
to a mandatory provision of the law of another State with which the situation is closely
connected.

In deciding whether to do so, consideration is given to the purpose of the provision and the
consequences of its application.


